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28 Jan 2022

By SANDRO MILO, TASSO ANESTIDIS, NADIA FRONEMAN And KYLE LAMB

Topics Constitutional Law & Civil Rights | Covid-19/Coronavirus | Dispute

Resolution | Labour Law

On 21 January 2022, the Commission for Conciliation, Mediation and Arbitration

(“CCMA”) handed down an arbitration award in the matter between Theresa Mulderij

v Goldrush Group under case number GAJB2405-21. The award provides some clarity

regarding whether an employee can be dismissed for refusing to comply with an

employer’s mandatory vaccination policy.

Goldrush Group, the employer, implemented a mandatory vaccination policy in an

effort to create a safe working environment. The employee refused to comply with

the policy.

The employee sought exemption from the policy based mainly on her constitutional

right to bodily integrity. The employer’s exemption committee declined her

application because the committee identi�ed the employee as a high-risk individual

who interacts with her colleagues daily in con�ned, uncontrollable spaces. The

committee found that this puts the applicant at risk and exposed her colleagues to

the risk of infection.

The employer viewed the employee’s refusal as a refusal to participate in the creation

of a safe working environment. Consequently, the employer called the employee to

attend an incapacity enquiry. The presiding of�cer found that the employee was

permanently incapacitated based on her refusal to be vaccinated. The permanency of

the incapacity was directed at the employee’s clear indication that she would never

be vaccinated in the future. The presiding of�cer concluded that it would be fair to

terminate the employment contract and the employee was subsequently dismissed.

The employee referred an alleged unfair dismissal dispute to the CCMA challenging

only the substantive fairness of her dismissal. The employee’s reasons to justify her

refusal to comply with the policy were as follows: (i) her constitutional right to bodily

integrity, (ii) extreme social pressure and emotional discomfort in choosing between

her livelihood and being vaccinated and (iii) the fact that she strictly followed Covid-

19 protocols.

These reasons did not persuade the CCMA. The CCMA upheld the presiding of�cer’s

�nding that the employee was indeed to be regarded as being permanently
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incapacitated given her refusal to be vaccinated, which, by implication was a refusal

to participate in the creation of a safe working environment. Accordingly, the CCMA

found that the dismissal was fair.

See also:

A COVID ‘escorted’ dismissal

Quantifying compensation for unfair dismissal

Right to refuse a vaccination is not cast in stone

I may not be (vacc)seeing you anytime soon, is it worth the shot?

(This article is provided for informational purposes only and not for the purpose of providing legal advice. For

more information on the topic, please contact the author/s or the relevant provider.)
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Tasso Anestidis

Tasso Anestidis is a senior associate in Eversheds Sutherland's employment law

group. He specialises in a variety of employment law aspects including, but not

limited to, prosecuting and chairing disciplinary... Read more about Tasso Anestidis

Click here to send a legal query to Sandro Milo

Click here to send a legal query to Tasso Anestidis

https://www.golegal.co.za/covid-escorted-dismissal-breach-policies/
https://www.golegal.co.za/compensation-unfair-dismissal/
https://www.golegal.co.za/vaccination-human-rights/
https://www.golegal.co.za/covid-vaccine-worth-shot/
https://www.golegal.co.za/tag/arbitration/
https://www.golegal.co.za/tag/commission-for-conciliation-mediation-and-arbitration-ccma/
https://www.golegal.co.za/tag/constitution/
https://www.golegal.co.za/tag/constitution-of-the-republic-of-south-africa/
https://www.golegal.co.za/tag/constitutional-human-rights/
https://www.golegal.co.za/tag/covid-19/
https://www.golegal.co.za/tag/dismissal/
https://www.golegal.co.za/tag/employment/
https://www.golegal.co.za/tag/health/
https://www.golegal.co.za/tag/health-and-safety/
https://www.golegal.co.za/tag/unfair-dismissal/
https://www.golegal.co.za/tag/vaccines/
https://www.golegal.co.za/tag/workplace/
https://www.golegal.co.za/tag/workplace-policies/
https://www.golegal.co.za/author/sandro-milo/
https://www.golegal.co.za/author/sandro-milo/
https://www.golegal.co.za/author/tasso-anestidis/
https://www.golegal.co.za/author/tasso-anestidis/


2/17/22, 10:32 AM Saying no to the jab could mean saying goodbye to your job

https://www.golegal.co.za/vaccination-policy-dismissal/ 4/10

Share     

Nadia Froneman

Nadia Froneman is an associate at Eversheds Sutherland's employment law

department. She specialises in all aspects of employment law. Nadia graduated with

BSocSci (law and organisational psychology) from Rhodes University... Read more

about Nadia Froneman

Kyle Lamb

Kyle-Terry Lamb is an associate at Eversheds Sutherland's employment law

department based at the Melrose Arch o�ce in Johannesburg. He has gained

experience in various aspects of employment law and... Read more about Kyle Lamb

Covid-19/Coronavirus articles by Eversheds
Sutherland

Going to work during the pandemic – The fine line between when
employees should and shouldn’t be attending the workplace

Why do business like it is 2019?

I may not be (vacc)seeing you anytime soon, is it worth the shot?

Tax deductions for home expenses - Working from home

Covid-19/Coronavirus articles on GoLegal

Malaria, vaccines and the riddle of steel

Click here to send a legal query to Nadia Froneman

Click here to send a legal query to Kyle Lamb

https://www.facebook.com/sharer.php?u=https://www.golegal.co.za/vaccination-policy-dismissal/&t=Saying%20no%20to%20the%20jab%20could%20mean%20saying%20goodbye%20to%20your%20job
https://plusone.google.com/_/+1/confirm?hl=en-US&url=https://www.golegal.co.za/vaccination-policy-dismissal/
https://twitter.com/intent/tweet?original_referer=https://www.golegal.co.za/vaccination-policy-dismissal/&text=Saying%20no%20to%20the%20jab%20could%20mean%20saying%20goodbye%20to%20your%20job&tw_p=tweetbutton&url=https://www.golegal.co.za/vaccination-policy-dismissal/
https://www.linkedin.com/shareArticle?mini=true&url=https://www.golegal.co.za/vaccination-policy-dismissal/&title=Saying%20no%20to%20the%20jab%20could%20mean%20saying%20goodbye%20to%20your%20job&source=Insights%20into%20The%20Law%20in%20South%20Africa%20|%20Welcome%20to%20Go%20Legal
mailto:?subject=Saying%20no%20to%20the%20jab%20could%20mean%20saying%20goodbye%20to%20your%20job&body=https://www.golegal.co.za/vaccination-policy-dismissal/
https://www.golegal.co.za/author/nadia-froneman/
https://www.golegal.co.za/author/nadia-froneman/
https://www.golegal.co.za/author/kyle-terry-lamb/
https://www.golegal.co.za/author/kyle-terry-lamb/
https://www.golegal.co.za/publishers/eversheds-sutherland/
https://www.golegal.co.za/workplace-attendance-covid-19-pandemic/
https://www.golegal.co.za/business-2019-innovative-deal-structures/
https://www.golegal.co.za/covid-vaccine-worth-shot/
https://www.golegal.co.za/tax-deductions-home-office-expenditure/
https://www.golegal.co.za/malaria-vaccines-drug-development/


2/17/22, 10:32 AM Saying no to the jab could mean saying goodbye to your job

https://www.golegal.co.za/vaccination-policy-dismissal/ 5/10

“Add to cart”: Doing business in a COVID-19 world part 3 – Strategies to
protect your online brand

A patent is filed for the Covid-19 vaccine...What now?

PROVIDED BY:

BY

Sandro Milo
Sandro Milo is a partner at Eversheds Sutherland's litigation group. He specialises in all aspects of

litigation and arbitration, employment, and black economic empowerment law. Sandro is also an...

https://www.golegal.co.za/protect-online-brand/
https://www.golegal.co.za/covid-19-vaccine-patent/
https://www.golegal.co.za/publishers/eversheds-sutherland
https://www.golegal.co.za/author/sandro-milo/


2/17/22, 10:32 AM Saying no to the jab could mean saying goodbye to your job

https://www.golegal.co.za/vaccination-policy-dismissal/ 6/10

Tasso Anestidis
Tasso Anestidis is a senior associate in Eversheds Sutherland's employment law group. He specialises

in a variety of employment law aspects including, but not limited to, prosecuting and chairing...

Nadia Froneman
Nadia Froneman is an associate at Eversheds Sutherland's employment law department. She

specialises in all aspects of employment law. ...

Kyle Lamb
Kyle-Terry Lamb is an associate at Eversheds Sutherland's employment law department based at the

Melrose Arch office in Johannesburg. He has gained experience in various aspects of employment law

and...

EXPERTS IN COVID-19/CORONAVIRUS

SEND A LEGAL QUERY TO SANDRO MILO, TASSO ANESTIDIS, NADIA FRONEMAN & KYLE LAMB

https://www.golegal.co.za/author/tasso-anestidis/
https://www.golegal.co.za/author/nadia-froneman/
https://www.golegal.co.za/author/kyle-terry-lamb/


2/17/22, 10:32 AM Saying no to the jab could mean saying goodbye to your job

https://www.golegal.co.za/vaccination-policy-dismissal/ 7/10

 

Adams & Adams 
12 Relevant articles

 

AJS 
2 Relevant articles

 

Eversheds Sutherland 
10 Relevant articles

 

Fluxmans Attorneys 
6 Relevant articles

 

Gildenhuys Malatji Incorporated 
3 Relevant articles

 

KISCH IP 
9 Relevant articles

 

Legal&Tax 
4 Relevant articles

 

LexisNexis 
19 Relevant articles

 

Sabinet 
48 Relevant articles

 

SchoemanLaw Inc 
17 Relevant articles

https://www.golegal.co.za/publishers/adams-adams
https://www.golegal.co.za/publishers/ajs-software
https://www.golegal.co.za/publishers/eversheds-sutherland
https://www.golegal.co.za/publishers/fluxmans-attorneys
https://www.golegal.co.za/publishers/gildenhuys-malatji
https://www.golegal.co.za/publishers/kisch-ip
https://www.golegal.co.za/publishers/legal-tax
https://www.golegal.co.za/publishers/lexisnexis
https://www.golegal.co.za/publishers/sabinet
https://www.golegal.co.za/publishers/schoemanlaw-inc
https://www.adplugg.com/track/click/A4824354/20117/click?toi=4354&hn=www.golegal.co.za&bu=%2Fvaccination-policy-dismissal%2F&rf=&zn=4317&pm=1803&ct=&next=


2/17/22, 10:32 AM Saying no to the jab could mean saying goodbye to your job

https://www.golegal.co.za/vaccination-policy-dismissal/ 8/10

UPCOMING EVENTS

Cohort 1: Applied Legal Project Management

FEB 1 @ 1:00 PM - MAR 8 @ 2:00 PM

Legal Masterclass: Critical negotiation skills
FEB 17 @ 2:00 PM - 3:30 pm

Legal Project Management 101 – Free webinar

APR 19 @ 1:00 PM - 2:00 pm

Cohort 2: Applied Legal Project Management

MAY 3 @ 1:00 PM - JUN 7 @ 2:00 PM

Legal Masterclass: Privacy, Cybercrime and KYC

JUN 21 @ 1:00 PM - 2:30 pm

Want the latest legal news and views in your box?

Your email address

Subscribe

https://www.golegal.co.za/event/applied-legal-project-management-cohort1/
https://www.golegal.co.za/event/critical-negotiation-skills-masterclass/
https://www.golegal.co.za/event/legal-project-management-session/
https://www.golegal.co.za/event/legal-project-management-training/
https://www.golegal.co.za/event/legal-masterclass-privacy/


2/17/22, 10:32 AM Saying no to the jab could mean saying goodbye to your job

https://www.golegal.co.za/vaccination-policy-dismissal/ 9/10

GoLegal is a leading industry news and information portal for the South African legal sector,
catering to attorneys, corporate counsel, legal scholars, policy makers and other corporate and
legal interest groups.

READ MORE >

ABOUT USABOUT US

Promote Legal Conferences, Events and Seminars

Advertise with GoLegal

Privacy Policy

OUR SERVICESOUR SERVICES

https://www.golegal.co.za/about-golegal/
https://www.golegal.co.za/about-golegal/legal-event-calendar/
https://www.golegal.co.za/advertise/
https://www.golegal.co.za/privacy-policy/


2/17/22, 10:32 AM Saying no to the jab could mean saying goodbye to your job

https://www.golegal.co.za/vaccination-policy-dismissal/ 10/10

FOLLOW USFOLLOW US

  

Want the latest legal news and views in your box?

Your email address

SIGN UP FOR OUR NEWSLETTERSIGN UP FOR OUR NEWSLETTER

SUBSCRIBE

2019 GOLEGAL ALL RIGHTS RESERVED | WEBSITE POWERED BY CLOUDFUSION

https://twitter.com/go_legal
https://www.facebook.com/golegal
https://www.linkedin.com/company/go-legal
https://www.cloudfusion.co.za/

