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Understand the laws that govern and protect both landlord and
tenant

Many of us live in rented accommodation and some of us are landlords, renting out
our residential property for additional income. In either case, you must be familiar
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with the relevant laws.

In this member guide, we examine the fundamental laws of landlord and tenant and
look at several significant aspects of the relationship.

Which laws govern the landlord and tenant relationship?

There are two types of laws that govern this relationship, namely the “Common Law”
and “Acts of Parliament” (or legislation).

Common law

This is the unwritten law developed over time by the courts and customary usage.
These laws came before written laws.

Legislation

These are Acts of Parliament passed by the government to regulate the relationship
between landlord and tenant. A law enacted by Parliament will override the common
law if there is a conflict. The following Acts govern the relationship between landlord
and tenant:

Rental Housing Act (the RHA): This Act governs the law of landlord and tenant in
respect of residential property. Parties must ensure that they comply with the terms
of the RHA. If they fail to do so, they can be fined, imprisoned or liable for damages.

Consumer Protection Act (the CPA): This Act protects the rights of consumers in

general, including tenants of residential property.

Prevention of Illegal Eviction from and Unlawful Occupation of Property Act (the PIE

Act): This Act is applicable when a landlord wishes to evict a tenant.

The lease agreement

Although Acts of Parliament and the Common Law govern the law of landlord and
tenant, most parties will choose to sign a written agreement of lease. They do so to
clarify the specific terms of their contract. A landlord and tenant are bound by their
lease agreement unless it goes against the statutes referred to above.

A well-drafted lease agreement, setting out the rights and obligations of the parties,
will prevent disputes and help maintain a cordial relationship between the parties.
Legal&Tax will provide you with a comprehensive pro forma agreement of lease.
Please request this from your advisor.
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Some important matters to note

Having reviewed the basic laws which govern landlord and tenant, we focus attention
on several aspects of the relationship, which are particularly noteworthy:

Screen all tenants

As a landlord, make sure you screen all potential tenants. Otherwise, you may end up
with a tenant who does not pay rent or refuses to leave the premises. There are a few
resources to assist in screening a tenant. You should:

¢ Obtain a “Tenant Profile Report” from TPN Credit Bureau. This report gives you access to the
potential tenant’s rental history. If the prospective tenant has been a bad payer in the past, he
is unlikely to be the tenant you are looking for!

e Contact details for TPN are:
e Website: www.tpn.co.za
e Tel: 0861876 000

* Obtain your tenant’s credit history from a Credit Bureau such as TransUnion. The report, which
is not expensive, contains a person’s payment history, bad debts, judgements and the like. If a
person has a poor credit record, you can be quite sure he will not pay his rent consistently.

e Contact details for TransUnion are:
e Welbsite: www.transunion.co.za
e Tel: 0861482 482

Inspect the premises

The RHA stipulates that a landlord and tenant must inspect the premises before the
lease commences (incoming inspection) and after it ends (outgoing inspection). The
parties must attend both inspections. The purpose of the incoming inspection is to
check the condition of the premises at the outset. If there are aspects requiring
repair, the parties must agree on who will carry out the repairs and pay for them.

The purpose of the outgoing inspection is to compare the condition of the property
from the beginning of the lease to the termination of the lease. The parties will then
be able to determine if there has been any damage to the premises.

The parties must write down and sign a record of both inspections.

If the tenant fails to attend the incoming inspection, he loses his right to challenge
the deduction of repair costs from his deposit when the lease ends.

Get a deposit

As a landlord, make sure you get a rental deposit from your tenant at the beginning of
the lease. The deposit will protect you from loss should the tenant cause damage to
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the premises or fail to pay the rent. A tenant who refuses to give you a deposit is
probably not financially secure and may not be the tenant you want!

The RHA states that the deposit must be paid into an interest-bearing account. The
landlord may not make deductions from the deposit to cover normal wear and tear. A
landlord can only deduct from the deposit for damages caused by the tenant either
negligently or intentionally.

During the outgoing inspection, the landlord determines if there is any damage that
the tenant must pay. After deducting these costs, the landlord must refund the
balance of the deposit (if any) plus interest to the tenant within 14 days of the end of
the lease.

If there are no damages for which the tenant is liable, the landlord must refund the
deposit within seven days of the end of the lease.

Expiry and cancellation

Parties usually agree to a fixed lease period, such as 6 or 12 months. After this period,
unless the parties agree to renew the lease, it comes to an end.

During the lease, the tenant or landlord may claim the other party has breached the
lease and seek to cancel the lease. However, the party allegedly in breach must be
allowed to remedy the breach within several days (usually 14).

The RHA states that if a tenant remains in the premises after the lease expires, the
lease continues on a month to month basis. Either party can cancel this lease by
giving one full calendar month’s written notice to the other party.

In terms of section 14 of the CPA, a tenant may cancel a fixed-term lease at any time.
The tenant may terminate the lease by giving the landlord 20 business days written
notice. If both the landlord and the tenant are companies, trusts or close
corporations, section 14 does not apply.

The Rental Housing Tribunal

The Rental Housing Tribunal (RHT) is an independent body established in terms of

the RHA. Its function is to resolve disputes between landlords and tenants by way of
mediation and arbitration. It is an alternative route to court action, which is
expensive and time-consuming.
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The RHT can summons a landlord or tenant for mediation or arbitration. A ruling of
the RHT has the same effect as the judgement of a Magistrate’s Court. If a party
disregards any regulation of the RHA, he/she may be guilty of an offence and receive
a fine or imprisonment or both.

A landlord may approach the RHT to claim arrears in rental, an eviction order or an
automatic rent interdict (to allow for the attachment of the tenant’s movable
property in cases of non-payment).

Ask your advisor for the member guide dealing specifically with the functioning of
the RHT.

Final word

No doubt, the relationship between landlord and tenant can sometimes be a stormy
one. Both parties have their own interests in mind, and these often conflict with one
another. However, with a well-drafted lease agreement which clearly and
unambiguously defines the parties’ rights and obligations, the likelihood of conflict
can be significantly reduced.

Additional Resources

* Alandlord's Guide to Rental Housing (Wits University)

e Resolving Rental Disputes (Western Cape Government)

With Legal&Tax you're not alone

Contact us for expert legal advice about your rental matters.

e Emalil

* WhatsApp — Just type ‘Hi’ to start chatting

Article sourced from Legal&Tax.

See also:

¢ The A-Z of buying_your first home

¢ Selling your home, YOURSELF?!

e Successful judgment recently delivered by the High Court (Gauteng Local Division)

¢ The rental housing_tribunal

(This article is provided for informational purposes only and not for the purpose of providing legal advice. For

more information on the topic, please contact the author/s or the relevant provider,)
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Vuyokazi Mpela

- Vuyokazi Mpela is a Legal Advisor at Legal&Tax. Vuyokazi holds a Bachelor's degree in
Law, from the University of Johannesburg. She is an experienced attorney skilled in
the drafting of... Read more about Vuyokazi Mpela

Click here to send a legal query to Vuyokazi Mpela
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sabinet

Facilitating access to information

UPCOMING EVENTS

Crammer 2021 - Legal leadership in Africa
OCT12 @ 8:30 AM - OCT 14 @ 10:30 AM

Series: Three steps to becoming a better leader (Part 3)
OCT 21 @ 2:00 PM

Unpacking accountability structures and disciplinary proceedings
- Directors and employees
OCT 25 @ 11:00 AM

How to cultivate healthy client relationships
NOV 3 @ 11:00 AM

Privacy on - and offline: What your business needs to know and
do!
NOV 10 @ 11:00 AM - 12:00 pm

https://www.golegal.co.za/landlord-tenant-relationship/ 9/11


https://www.adplugg.com/track/click/A4824354/20117/click?toi=4354&hn=www.golegal.co.za&bu=%2Flandlord-tenant-relationship%2F&rf=&zn=4317&pm=1803&ct=&next=
https://www.golegal.co.za/event/crammer-legal-leadership/
https://www.golegal.co.za/event/better-leader-disagreements-disputes/
https://www.golegal.co.za/event/accountability-disciplinary-webinar/
https://www.golegal.co.za/event/healthy-client-relationships/
https://www.golegal.co.za/event/privacy-policy-business-webinar/

10/21/21, 10:21 AM Landlord and tenant — Understanding the relevant laws

Want the latest legal news and views in your box?

Your email address

https://www.golegal.co.za/landlord-tenant-relationship/ 10/11



10/21/21, 10:21 AM Landlord and tenant — Understanding the relevant laws

Golegal is a leading industry news and information portal for the South African legal sector,
catering to attorneys, corporate counsel, legal scholars, policy makers and other corporate and
legal interest groups.

READ MORE >

OUR SERVICES

Promote Legal Conferences, Events and Seminars
Advertise with GolLegal

Privacy Policy

FOLLOW US

¥ f in

SIGN UP FOR OUR NEWSLETTER

Want the latest legal news and views in your box?

Your email address

SUBSCRIBE

2019 GOLEGAL ALL RIGHTS RESERVED | WEBSITE POWERED BY CLOUDFUSION

https://www.golegal.co.za/landlord-tenant-relationship/ 11/11


https://www.golegal.co.za/about-golegal/
https://twitter.com/go_legal
https://www.facebook.com/golegal
https://www.linkedin.com/company/go-legal
https://www.golegal.co.za/about-golegal/legal-event-calendar/
https://www.golegal.co.za/advertise/
https://www.golegal.co.za/privacy-policy/
https://www.cloudfusion.co.za/

