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The general position is that without prejudice correspondence is inadmissible in
court. The term “without prejudice” means without the loss of rights. Ordinarily
when parties attempt to settle a matter, such correspondence would be marked
“without prejudice” The purpose of this is to guard against an argument by one party
that a concession made or offered in bona fide without prejudice negotiations
constitutes a waiver of a right or an admission of liability by the other party.

It therefore affords parties to a dispute the opportunity to explore the possibility of
settlement of a matter without the risk of such discussions (regarding possible
concessions of liability or a party being prepared to pay a certain sum of money to
the other) being placed before a court.

In instances where parties have not marked correspondence “without prejudice” but
the purpose of the correspondence and the true intention behind such
correspondence is to make a genuine attempt to settle a dispute, then such
correspondence would not be admissible in court.

Can any correspondence or document be marked “without
prejudice”?

No! Often lawyers and lay-people misconstrue the purpose of marking
correspondence “without prejudice”. It is not uncommon to see confidential
correspondence or correspondence that is simply related to legal proceedings
marked “without prejudice” when it should not be. Unless such correspondence has
been addressed in a legitimate attempt to settle a matter, simply marking
correspondence as “without prejudice” does not guarantee that it cannot be placed
before a court.

To this end there is case law from the former Appellate Division. It was held that “the
purpose for which a party desires to adduce a “without prejudice” communication is
all important, for in exceptional circumstances it may well be admitted in evidence
despite the general rule in order to prove, for example, that it contains a threat, an
act of insolvency, or possibly other matters that it would be contrary to public policy
to protect it from being admissible”

It follows that a party may not use “without prejudice” correspondence to attempt to
conceal information from a court. Furthermore, privilege over that correspondence
may be waived if, despite being marked “without prejudice” or a genuine attempt to
settle a dispute it contains information that is: threatening; in the public interest;

causes prescription to start running on a claim or amounts to an act of insolvency.

https://www.golegal.co.za/correspondence-without-prejudice/ 2/9



8/9/2021 Why mark a document or correspondence without prejudice?

Written by: Letoya Francis, Associate Eversheds Sutherland.

See also:

e Exception to the “without prejudice” rule

SA Confidential: Discovery and privilege in South Africa

South Africa cements its lead in the African arbitration landscape

A lesson in the timeous institution of arbitration proceedings

(This article is provided for informational purposes only and not for the purpose of providing legal advice. For

more information on the topic, please contact the author/s or the relevant provider,)

¥ ADMISSION CASE LAW AND PRECEDENTS CONFIDENTIAL INFORMATION COURT

DISPUTES EVIDENCE INSOLVENCY LIABILITY PRIVILEGED DOCUMENTS PUBLIC POLICY

SETTLEMENT AGREEMENTS WITHOUT PREJUDICE

) Helen Westman
} Helen Westman is a Partner, with Right of Appearance in the High Court of South

gl (i

ﬁ “ Africa, at Eversheds Sutherland's Melrose Arch office. Helen has served as the
Registrar to the... Read more about Helen Westman

Laura Schlebusch

Laura Schlebusch is a senior associate at Eversheds Sutherland's litigation group.
During the course of her experience Laura has been involved in both litigation and
employment law matters and has... Read more about Laura Schlebusch

Sshare f 3 ¥ in

https://www.golegal.co.za/correspondence-without-prejudice/

3/9


https://www.facebook.com/sharer.php?u=https://www.golegal.co.za/correspondence-without-prejudice/&t=With(out)%20prejudice
https://plusone.google.com/_/+1/confirm?hl=en-US&url=https://www.golegal.co.za/correspondence-without-prejudice/
https://twitter.com/intent/tweet?original_referer=https://www.golegal.co.za/correspondence-without-prejudice/&text=With(out)%20prejudice&tw_p=tweetbutton&url=https://www.golegal.co.za/correspondence-without-prejudice/
https://www.linkedin.com/shareArticle?mini=true&url=https://www.golegal.co.za/correspondence-without-prejudice/&title=With(out)%20prejudice&source=Insights%20into%20The%20Law%20in%20South%20Africa%20|%20Welcome%20to%20Go%20Legal
mailto:?subject=With(out)%20prejudice&body=https://www.golegal.co.za/correspondence-without-prejudice/
https://www.eversheds-sutherland.com/global/en/index.page?
https://www.golegal.co.za/exception-without-prejudice-rule/
https://www.golegal.co.za/discovery-legal-privilege-south-africa/
https://www.golegal.co.za/african-arbitration-landscape-afsa/
https://www.golegal.co.za/timeous-arbitration-proceedings/
https://www.golegal.co.za/tag/admission/
https://www.golegal.co.za/tag/case-law-precedents/
https://www.golegal.co.za/tag/confidential-information/
https://www.golegal.co.za/tag/court/
https://www.golegal.co.za/tag/disputes/
https://www.golegal.co.za/tag/evidence/
https://www.golegal.co.za/tag/insolvency/
https://www.golegal.co.za/tag/liability/
https://www.golegal.co.za/tag/privileged-documents/
https://www.golegal.co.za/tag/public-policy/
https://www.golegal.co.za/tag/settlement-agreements/
https://www.golegal.co.za/tag/without-prejudice/
https://www.golegal.co.za/author/helen-westman/
https://www.golegal.co.za/author/helen-westman/
https://www.golegal.co.za/author/laura-schlebusch/
https://www.golegal.co.za/author/laura-schlebusch/

8/9/2021 Why mark a document or correspondence without prejudice?

Dispute Resolution articles by Eversheds
Sutherland

South Africa cements its lead in the African arbitration landscape

Grossly unreasonable and aberrant disciplinary hearing outcomes and
sanctions need not stand

On the right side of repudiation

Thinking of resigning with immediate effect? Think again.

Dispute Resolution articles on GolLegal

Set it off: Postponement of a final winding up order pending the
determination of a counterclaim

WIPO Proof, depository systems and the burden of proof
Litigation funding: Pioneering an alternative asset class in South Africa

Lionel triumphs in a "MESSI” trade mark battle

PROVIDED BY:

EVERSHEDS
SUTHERLAND

BY

https://www.golegal.co.za/correspondence-without-prejudice/ 4/9


https://www.golegal.co.za/publishers/eversheds-sutherland/
https://www.golegal.co.za/african-arbitration-landscape-afsa/
https://www.golegal.co.za/disciplinary-hearings-review-proceedings/
https://www.golegal.co.za/repudiation-contract-commercial/
https://www.golegal.co.za/employment-relationship-resigning/
https://www.golegal.co.za/postponement-winding-up-counterclaim/
https://www.golegal.co.za/wipo-proof-depository-systems/
https://www.golegal.co.za/litigation-funding-asset-class/
https://www.golegal.co.za/lionel-messi-trade-mark/
https://www.golegal.co.za/publishers/eversheds-sutherland

Why mark a document or correspondence without prejudice?

l ‘
Helen Westmadn

Helen Westman is a Partner, with Right of Appearance in the High Court of South Africa, at Eversheds

8/9/2021

Sutherland's Melrose Arch office. ...

Laura Schlebusch
Laura Schlebusch is a senior associate at Eversheds Sutherland's litigation group. ...

EXPERTS IN DISPUTE RESOLUTION

Adams & Adams

20 Relevant articles

DSC Attorneys

9 Relevant articles

Eversheds Sutherland

E V E R S H E D S 34 Relevant articles

Fluxmans Attorneys

Fluxmans 5 Relevant articles

https://www.golegal.co.za/correspondence-without-prejudice/ 5/9


https://www.golegal.co.za/author/helen-westman/
https://www.golegal.co.za/author/laura-schlebusch/
https://www.golegal.co.za/publishers/adams-adams
https://www.golegal.co.za/publishers/dsc-attorneys
https://www.golegal.co.za/publishers/eversheds-sutherland
https://www.golegal.co.za/publishers/fluxmans-attorneys

8/9/2021 Why mark a document or correspondence without prejudice?

Gildenhuys Malatji Incorporated

d 6 Relevant articles

INSPIRING o Juta

POSSIBILITIES ¢juta |

TOGETHER 25 Relevant articles
KISCHIP

P .
_ M 7 Relevant articles

H o aaa .

Legal&Tax

‘ Leqal méx 7 Relevant articles
@Q L eX| S N GXIS® LexisNexis

24 Relevant articles
Sabinet
\ .
5 ﬂ I] | " EI: 10 Relevant articles
SchoemanLaw Inc
SCH)OEMANLAWNe
5 rmem—— 39 Relevant articles

Tailored. Entrepreneurial. Solutions.

juta

Crisis drives
Innovation

|

e

UPCOMING EVENTS

The ABCs of corporate governance - Unpacking essential tools
AUG 24 @ 2:00 PM - 3:00 pm

https://www.golegal.co.za/correspondence-without-prejudice/ 6/9


https://www.golegal.co.za/publishers/gildenhuys-malatji
https://www.golegal.co.za/publishers/juta-publishers
https://www.golegal.co.za/publishers/kisch-ip
https://www.golegal.co.za/publishers/legal-tax
https://www.golegal.co.za/publishers/lexisnexis
https://www.golegal.co.za/publishers/sabinet
https://www.golegal.co.za/publishers/schoemanlaw-inc
https://www.adplugg.com/track/click/A4824354/16423/click?toi=4354&hn=www.golegal.co.za&bu=%2Fcorrespondence-without-prejudice%2F&rf=&zn=2800&pm=1158&ct=&next=
https://www.adplugg.com/track/click/A4824354/20117/click?toi=4354&hn=www.golegal.co.za&bu=%2Fcorrespondence-without-prejudice%2F&rf=&zn=4317&pm=1803&ct=&next=
https://www.golegal.co.za/event/corporate-governance-essential-tools/
https://www.golegal.co.za/event/unpacking-service-level-agreements/

8/9/2021 Why mark a document or correspondence without prejudice?
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