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contractual disputes.

A legal contract

A contract can be very helpful with providing legal enforcement of a transaction or

agreement, such as the sale of a vehicle.

What exactly is a contract?

Contracts are legally binding agreements between two or more parties. A party can

be made up of individuals or organisations/businesses. Contracts can be oral or

written and must meet four formal requirements to ensure that they are valid and

enforceable.

The four requirements of a legally binding agreement
An agreement is when an offer is made and accepted by all parties involved.

Consideration is something of value that both parties agree to exchange. It comes in many
forms such as goods or services, or anything with value.

The intention is crucial, both parties must have the intention to create a legally binding
agreement.

The certainty of terms is the subject of the agreement. This includes the key promises about
the subject e.g. the timing, which all parties must be specific and clear on.

The contract

Contracts have a section known as a preamble, found at the beginning, which

outlines the entire transaction. The preamble lists the details of the agreement; the

who, what, when and how much. You must have all the facts before signing a

contract. In the case of a dispute, you must know who you would need to address the

dispute with to enforce the contract. An important question to ask is whether their

operational details are laid out accurately in the agreement. If not, what would a

breach of contract look like?

Signing the contract

To make sure there are no problems if the need arises to enforce the contract, make

sure that the authorised persons sign it. All parties must be of legal age and

competent, meaning that they have the maturity and mental ability to enter into the

agreement.

Who can enforce a contract?

Privity, a common law principle, of the contract states that a contract cannot be

enforced by anyone who is not a party to the contract. Only those parties to the

https://www.legalandtax.co.za/legal-hub/agreement-for-the-sale-of-a-motor-vehicle
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agreement can enforce their rights or claim damages. It would be up to one of the

parties to enforce the contract if a third party is involved and bene�ting from the

contract.

Five contractual disputes
There are �ve types of violations that are considered a breach of contract:

Positive malperformance – If a party did not perform as contracted.

Mora Creditoris – If a creditor does not co-operate, hindering the debtor’s ability to

ful�l a contractual obligation.

Mora Debitoris – If a debtor fails to make the timeous performance of a positive

obligation.

Repudiation – If by words or by action, it is demonstrated that a party has an

unequivocal, unlawful excuse to no longer be bound to the contract.

Prevention of performance – If by the fault of one party, the other party can no

longer ful�l their legal obligations.

COVID-19: Force Majeure

Force majeure clauses cover cases where a party deems it impossible to ful�l the

legal obligations as stipulated in the contract. The provision of including a force

majeure clause in an agreement is made by contracting parties and this safeguards

them from the risks presented by certain economic, political or natural disasters such

as the COVID-19 pandemic. If a party seeks to enforce this clause to avoid contractual

obligations as a result of the COVID-19 pandemic, they would need to include words

that clearly describe the situation.

Dealing with contractual disputes

The consequences of breaching a contract often come with damages. For example, if

one party breaches their side of the agreement, a court can force the party to

compensate the other party for damages suffered due to the breach. It is also

possible for a court to order speci�c performance, which is the instruction to follow

what is agreed upon in the contract.

Don’t sign a contract without doing your homework. Document all contract

negotiations in writing throughout the process; this includes history, pricing and

terms and conditions. Always clarify any words/ jargon which you do not understand

to prevent any possible misunderstandings. If you foresee any problems, do not enter

into a contract.

With Legal&Tax you’re not alone

https://www.legalandtax.co.za/health-hub/coronavirus
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Your Legal&Tax lawyer can advise and assist you on contractual matters. Let us peruse

your legal agreements before you sign on the dotted line.

Email

WhatsApp – Type ‘Hi’ to start chatting

Article sourced from Legal&Tax.

See also:

New job, new you

Considerations when negotiating and enforcing commercial contracts

Contract – Claim for payment

Electronic signatures and email – What you need to know

(This article is provided for informational purposes only and not for the purpose of providing legal advice. For

more information on the topic, please contact the author/s or the relevant provider.)

 A G R E E M E N T S / C O N T R A C T S B R E A C H  O F  C O N T R A C T C O N T R A C T U A L  D I S P U T E

C O V I D - 1 9 / C O R O N A V I R U S D A M A G E S D I S P U T E  R E S O L U T I O N F O R C E  M A J E U R E

I M P O S S I B I L I T Y  O F  P E R F O R M A N C E M O R A R E P U D I A T I O N S I G N A T U R E S

T E R M S  A N D  C O N D I T I O N S

Chantel Cronje
Chantel Cronje is a Senior Legal Advisor and the Manager of the Debt Solutions

Department at Legal & Tax Services. Her daily duties include giving valuable legal

advice and assistance... Read more about Chantel Cronje

Contract Law articles by Legal&Tax

Click here to send a legal query to Chantel Cronje

https://www.facebook.com/sharer.php?u=https://www.golegal.co.za/understanding-contractual-disputes/&t=Understanding%20contracts%20and%20dealing%20with%20contractual%20disputes
https://plusone.google.com/_/+1/confirm?hl=en-US&url=https://www.golegal.co.za/understanding-contractual-disputes/
https://twitter.com/intent/tweet?original_referer=https://www.golegal.co.za/understanding-contractual-disputes/&text=Understanding%20contracts%20and%20dealing%20with%20contractual%20disputes&tw_p=tweetbutton&url=https://www.golegal.co.za/understanding-contractual-disputes/
https://www.linkedin.com/shareArticle?mini=true&url=https://www.golegal.co.za/understanding-contractual-disputes/&title=Understanding%20contracts%20and%20dealing%20with%20contractual%20disputes&source=Insights%20into%20The%20Law%20in%20South%20Africa%20|%20Welcome%20to%20Go%20Legal
mailto:?subject=Understanding%20contracts%20and%20dealing%20with%20contractual%20disputes&body=https://www.golegal.co.za/understanding-contractual-disputes/
https://www.legalandtax.co.za/service
mailto:info@legalandtax.co.za
https://wa.me/27715268527
https://www.legalandtax.co.za/legal-hub/understanding-contracts-and-dealing-with-contractual-disputes
https://www.golegal.co.za/new-job-interview/
https://www.golegal.co.za/enforcing-commercial-contracts/
https://www.golegal.co.za/interpretation-contract-claim-payment/
https://www.golegal.co.za/electronic-signatures-email/
https://www.golegal.co.za/tag/agreement-contracts/
https://www.golegal.co.za/tag/breach-of-contract/
https://www.golegal.co.za/tag/contractual-dispute/
https://www.golegal.co.za/tag/covid-19/
https://www.golegal.co.za/tag/damages/
https://www.golegal.co.za/tag/dispute/
https://www.golegal.co.za/tag/force-majeure/
https://www.golegal.co.za/tag/impossibility-of-performance/
https://www.golegal.co.za/tag/mora/
https://www.golegal.co.za/tag/repudiation/
https://www.golegal.co.za/tag/signatures/
https://www.golegal.co.za/tag/terms-and-conditions/
https://www.golegal.co.za/author/chantel-cronje/
https://www.golegal.co.za/author/chantel-cronje/
https://www.golegal.co.za/publishers/legal-tax/


8/25/2021 Understanding contracts and dealing with contractual disputes

https://www.golegal.co.za/understanding-contractual-disputes/ 5/9

New job, new you

The legal advantages of marriage

Is a candidate attorney an employee?

Contract Law articles on GoLegal

Set it off: Postponement of a final winding up order pending the
determination of a counterclaim

Are you sure that your power of attorney is valid?

Good news and not so good news for companies undertaking share
buybacks

On the right side of repudiation

PROVIDED BY:

BY

https://www.golegal.co.za/new-job-interview/
https://www.golegal.co.za/legal-advantages-marriage/
https://www.golegal.co.za/candidate-attorney-employee/
https://www.golegal.co.za/postponement-winding-up-counterclaim/
https://www.golegal.co.za/power-of-attorney-poa/
https://www.golegal.co.za/companies-undertaking-share-buybacks/
https://www.golegal.co.za/repudiation-contract-commercial/
https://www.golegal.co.za/publishers/legal-tax


8/25/2021 Understanding contracts and dealing with contractual disputes

https://www.golegal.co.za/understanding-contractual-disputes/ 6/9

Chantel Cronje
Chantel Cronje is a Senior Legal Advisor and the Manager of the Debt Solutions Department at Legal

& Tax Services. Her daily duties include giving valuable legal advice and assistance to clients...

EXPERTS IN CONTRACT LAW

 

Adams & Adams 
4 Relevant articles

 

Eversheds Sutherland 
16 Relevant articles

 

Fluxmans Attorneys 
4 Relevant articles

 

Gildenhuys Malatji Incorporated 
1 Relevant articles

 

Juta 
5 Relevant articles

 

KISCH IP 
4 Relevant articles

 

Legal&Tax 
4 Relevant articles

 

LexisNexis 
3 Relevant articles

 

SchoemanLaw Inc 
27 Relevant articles

SEND A LEGAL QUERY TO CHANTEL CRONJE

https://www.golegal.co.za/author/chantel-cronje/
https://www.golegal.co.za/publishers/adams-adams
https://www.golegal.co.za/publishers/eversheds-sutherland
https://www.golegal.co.za/publishers/fluxmans-attorneys
https://www.golegal.co.za/publishers/gildenhuys-malatji
https://www.golegal.co.za/publishers/juta-publishers
https://www.golegal.co.za/publishers/kisch-ip
https://www.golegal.co.za/publishers/legal-tax
https://www.golegal.co.za/publishers/lexisnexis
https://www.golegal.co.za/publishers/schoemanlaw-inc
https://www.adplugg.com/track/click/A4824354/16423/click?toi=4354&hn=www.golegal.co.za&bu=%2Funderstanding-contractual-disputes%2F&rf=&zn=2800&pm=1158&ct=&next=


8/25/2021 Understanding contracts and dealing with contractual disputes

https://www.golegal.co.za/understanding-contractual-disputes/ 7/9

UPCOMING EVENTS

What does it take to be a modern lawyer?
AUG 19 @ 8:30 AM - 9:30 am

The ABCs of corporate governance – Unpacking essential tools
AUG 24 @ 2:00 PM - 3:00 pm

Unpacking SLA’s – Service Level Agreements
AUG 26 @ 2:00 PM - 3:00 pm

Insourcing versus outsourcing – The resources required
SEP 22 @ 11:00 AM - 12:00 pm

Series: Three steps to becoming a better leader (Part 3)
OCT 21 @ 2:00 PM

Want the latest legal news and views in your box?

Your email address

Subscribe

https://www.adplugg.com/track/click/A4824354/20117/click?toi=4354&hn=www.golegal.co.za&bu=%2Funderstanding-contractual-disputes%2F&rf=&zn=4317&pm=1803&ct=&next=
https://www.golegal.co.za/event/modern-lawyer-qa/
https://www.golegal.co.za/event/corporate-governance-essential-tools/
https://www.golegal.co.za/event/unpacking-service-level-agreements/
https://www.golegal.co.za/event/insourcing-versus-outsourcing-resources/
https://www.golegal.co.za/event/better-leader-disagreements-disputes/


8/25/2021 Understanding contracts and dealing with contractual disputes

https://www.golegal.co.za/understanding-contractual-disputes/ 8/9

GoLegal is a leading industry news and information portal for the South African legal sector,
catering to attorneys, corporate counsel, legal scholars, policy makers and other corporate and
legal interest groups.

READ MORE >

ABOUT USABOUT US

Promote Legal Conferences, Events and Seminars

Advertise with GoLegal

Privacy Policy

OUR SERVICESOUR SERVICES

FOLLOW USFOLLOW US

  

https://www.googleadservices.com/pagead/aclk?sa=L&ai=CElyivvclYbHoOuG4-wbUx7LQA8Ohk59k86iT-4wO3JWv5pwbEAEgifXrfmDH9ZKOkCagAYeiqdwCyAECqAMByAPJBKoE6QFP0FDV4vj0mbUaQAj__mqlcMBZn8qEUrxwJaIEWgDuj0UiFoo8hjHPtjKFJrSqyeqEY6HxTBwTaY7D_sD3FkTN-rEMnSKiuuHwyW7H1iA2fbBbPudUGOC62juQG75MLuXzxvLoPIKIDeLkx5BZ83op21Fb-RFH-GAFgocAdbjrhDaB3bZj2idX291UsZ8okBEq3KGj8F5YBaLp2LqVilsQUSbiQGhzQpHtAzkl2bSMIJO9amzVedMna-NSs-QFNPBqTdYum9UmTevK11BfMUtJCTcFY6-BiBJJOfUwPOEPefrsUQzMg_Cnk8AE57u609UDkAYBoAYCgAfE57_eAYgHAZAHAqgH1ckbqAfw2RuoB_LZG6gHjs4bqAeT2BuoB7oGqAfulrECqAemvhuoB_PRG6gHltgbqAeqm7ECqAffn7EC2AcB0ggGCAAQAhgasQmK2KgrC5m98IAKAZgLAcgLAbgMAdgTDdAVAYAXAQ&ae=1&num=1&cid=CAMSeQClSFh3htGk9l83JOxeNyLDfoJxryXX6djDrap4NvHAm5wUIHklme9125ztkutRydwXJ5RPvKq-fsvjuLNtAqpuDqcLqx_8-xNLSTKVa0uir1Wu78i5FLIamnP27ZYXpg1UlJ5XD9YAGZlkzvqEIJYj0CU5alAB4H0&sig=AOD64_0dYpKeAMerzH8pA8KO88JgGkMt2A&client=ca-pub-4339259417498176&nb=17&adurl=https://global.thepowermba.com/tpmba-za/%3Futm_source%3Dgoogle%26utm_medium%3Ddisplay%26utm_campaign%3Dint_tpmba_za_mql_pro_ci_estaticos%26utm_variant%3D%26utm_country%3Dza%26utm_product%3Dtpmba%26utm_placement%3Dpro%26utm_custmpers%3D%26utm_page%3Dlanding_za%26utm_term%3D%26utm_campaign%3DTPMBA%2B-%2BDE%2B-%2BMQL%2B-%2BDISPLAY%2B-%2BLEARN%2BMORE%2B-%2BPRO%2B-%2BCustom%2BIntent%26utm_source%3Dadwords%26utm_medium%3Dppc%26hsa_acc%3D5032714076%26hsa_cam%3D13139799730%26hsa_grp%3D126071250407%26hsa_ad%3D522270567821%26hsa_src%3Dd%26hsa_tgt%3D%26hsa_kw%3D%26hsa_mt%3D%26hsa_net%3Dadwords%26hsa_ver%3D3%26gclid%3DCjwKCAjw1JeJBhB9EiwAV612yyEaJrH3Ibz6jJLtNq7FxjDH2r68mURR86mP6jA1T905l3ExsL9HiBoC0BMQAvD_BwE
https://www.golegal.co.za/about-golegal/
https://twitter.com/go_legal
https://www.facebook.com/golegal
https://www.linkedin.com/company/go-legal
https://www.golegal.co.za/about-golegal/legal-event-calendar/
https://www.golegal.co.za/advertise/
https://www.golegal.co.za/privacy-policy/


8/25/2021 Understanding contracts and dealing with contractual disputes

https://www.golegal.co.za/understanding-contractual-disputes/ 9/9

Want the latest legal news and views in your box?

Your email address

SIGN UP FOR OUR NEWSLETTERSIGN UP FOR OUR NEWSLETTER

SUBSCRIBE

2019 GOLEGAL ALL RIGHTS RESERVED | WEBSITE POWERED BY CLOUDFUSION

https://twitter.com/go_legal
https://www.facebook.com/golegal
https://www.linkedin.com/company/go-legal
https://www.cloudfusion.co.za/

