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Expat Tax Issues - 2022
• Session 1: 14 June 2022 - completed

• Excon update including loop update involving SA 
Trusts

• Session 2: 14 July 2022 - completed
• Now that I am a tax non-resident how do I tax file

• Session 3: 11 August 2022 
• Risks or pros & cons van tax number deregistration



Tax and Excon publications consulted 

SARB
• AD Manual 25 April 2022
• 2022
• Circ 16 of 2022 latest 

• 2021
• Circ 1 of 2021 – an

updated revision is 
expected between record 
date and 14 June 2022

SARS 
• Tax law amendments 

2021
• Where applicable we refer 

to draft changes for 2022, 
yet none of the TLAB 
suggestions were subject 
to public hearings 



Moneyweb article 
Following on from session 1, dealing with Excon 
changes and the comparison of the various resident 
and non-resident definitions, the following article was 
written by Amanda Visser and published in Moneyweb:
• https://www.moneyweb.co.za/mymoney/moneyweb-

tax/tax-emigration-definitions-of-resident-and-non-
resident-are-misaligned/

• https://succeedblog.co.za/StrachanCrouse/2022/07/
11/tax-emigration-definitions-of-resident-and-non-
resident-are-misaligned/

https://www.moneyweb.co.za/mymoney/moneyweb-tax/tax-emigration-definitions-of-resident-and-non-resident-are-misaligned/
https://succeedblog.co.za/StrachanCrouse/2022/07/11/tax-emigration-definitions-of-resident-and-non-resident-are-misaligned/


Acronyms
• AA

• AD

• DTA

• Excon

• Emigrate

• FE

• FinSurv

• ITA

• Resident

• SARB

• SARS

• Tax Resident

• TRC or COR

Authorised Assets

Authorised Dealer

Double Tax Agreement or treaty (Income Tax)

Exchange Control, however now FinSurv

Cease to be ta resident ito ITA

Formal Emigration using MP336(b) process

SARB Financial Surveillance Department

Income tax Act, 1961 as amended 2021

SARB resident

South African Reserve Bank

South African Revenue Service

ITA Act section 1(1) definition “resident”

Tax Residency Certificate (Cert of Residence) – UK letter 



Surprise Surprise 

My client completed formal or financial emigration. Why must
the tax file in SA?

• FE from a ceasing tax residency perspective is a joke! TEC
at the time was not worth the paper!

• Tax filing obligation as per TAA does NOT provide the
non- resident exemptions some promised their clients
• See later slide TAA s25

• SARS official policy
• Acquiring approval from the South African Reserve Bank to

emigrate from a financial perspective is not connected to an
individual’s tax residence

• https://www.sars.gov.za/individuals/tax-during-all-life-stages-and-events/foreign-employment-income-exemption/



What is the impact of financial emigration on 
tax residence?
https://www.sars.gov.za/individuals/tax-during-all-life-stages-and-events/foreign-
employment-income-exemption/

• Financial emigration is merely one factor that may be taken into account to determine 
whether or not an individual broke his or her tax residence. 

• An individual’s tax residence is not automatically broken when he or she financially 
emigrates. 

• The deciding factor remains whether or not an individual breaks his or her ordinary 
residence.
• HVZ comment: really, is that all? Treaty proviso to “resident” ITA section 1(1)

• Suggested: The deciding factor remains whether or not an individual breaks his or her 
resident status, be it no longer ordinarily resident or deemed to be treaty non-resident.

https://www.sars.gov.za/individuals/tax-during-all-life-stages-and-events/foreign-employment-income-exemption/


Why the urge to divorce SARS?
Perhaps
• Tax revolt 
• Political revolt 
• Aversion to funding so-called state capture
• TPG no expat tax petition group 
• FE proponents over selling MP336(b) purpose
Real changes 
• Excon changes – see circulars 8 and 10 of 2021
• Truly no longer ordinarily resident and no need for a 

link back to SA 



Gifts – does this include trust distributions?

AD Manual B2



Capital Distributions from a SA Trust?



AD Manual B2



10_2021- Income 
from trusts & Co

Testamentary and inter Vivo trusts
• AD may allow the transfer of income to any 

non-resident PERSON
• <R10m – TCS Good standing 
• >R10m FIA – trust or non-resident 

beneficiary? Trust can’t do FIA therefore 
trust beneficiaries keep your tax number

The SARS computer says NO
• Irrespective of the SARB YES
• SARS says it must be a natural person



SARB and SARS in conflict? 



8_2021- Post Emigration & Inactive 
Ø Applications by private individuals who cease to be

residents for tax purposes and who are no longer
active on the SARS registered database; and

Ø receive an inheritance or life insurance policy
(excluding lump sum benefits from pension
preservation, provident preservation, retirement
annuity funds and annuities from insurers)
Ø up to R10 million,

Ø will not be required to apply to SARS for a Manual
Letter of Compliance

Ø For applications above R10 million, applicants are
required to obtain a Manual Letter of Compliance
- Transfer of funds, from SARS.



Why the question: deregister me?
1. Main source: proponents of FE subtly promising formal emigration will the end of SARS relationship

i. FE was a banking process subject to tax good standing

ii. NOT subject to cessation of tax residency
a. Yes, the proponents of financial emigration fooled expats

iii. TAX PETITION GROUP (TPG) now expat tax petition group legally tax exempt in SA’s Facebook page falsely created FE

outcome expectation
a. At that stage he was advising without being SARS registered tax practitioner

2. SARS 2022 request to repeat the “tax emigration clearance” clearly confirms FE’s tax emigration good standing

was a joke, inadequate and neither “finally” terminated tax residency nor made it you an inactive taxpayer

3. Further Exchange Control (Excon) relaxation confirmed inactive taxpayers can take have their inheritances and

trust distributions paid abroad, without the need to re-activate tax number (manual TEC)

4. Government failure triggered a tax revolt which appears to have subsided since TPG or now Expat TPG a tax free

PBO had become less prominent leaving articles to be posted by their sponsors.



The source of the misconception 
This topic is controversial, and an attempt was made to interdict the 
presenter by contradicting arguments in favour of undue tax number 
deregistration and promises to use formal emigration to make taxpayers 
inactive and without future tax obligations
What did they promise clients? FB Group as recent as 16 April 2021 yet 
FE died a certain death on 28 February 2021. REMAINS POSTED 8 AUG 22

https://www.facebook.com/TaxPetitionGroup/posts/1125479897954240?__cft__[0]=AZXY81y_cKKmj8bqbXR0GWEZ9TfsD8601uT3VkOTcjxS2a_7zfa2Rwtit5PAKXD8_3jWVoYwtFSnkmK-
v4cmzwW6iFDYyauI7q3VI5IJv3lvmGSqbax64a4ehm3_fb7kweK2qD5knUWczrVKXtN4IdGTxsRz8Sz0tckZVuJsACdIXxbpi_zkxDhuS4ocTte75fQ&__tn__=%2CO%2CP-R 

✗ ✗

https://www.facebook.com/TaxPetitionGroup/posts/1125479897954240?__cft__%5b0%5d=AZXY81y_cKKmj8bqbXR0GWEZ9TfsD8601uT3VkOTcjxS2a_7zfa2Rwtit5PAKXD8_3jWVoYwtFSnkmK-v4cmzwW6iFDYyauI7q3VI5IJv3lvmGSqbax64a4ehm3_fb7kweK2qD5knUWczrVKXtN4IdGTxsRz8Sz0tckZVuJsACdIXxbpi_zkxDhuS4ocTte75fQ&__tn__=%2CO%2CP-R


TPG quoted a more correct article 
22 April 2022 the following was quoted on TPG Facebook page, linking to a 
thesouthafrican.com
We quote and admit this quote correctly partly contradicts the earlier 
quote, but failed truly clarify for to the lay men or ordinary expat:

✓

ʔ

https://www.thesouthafrican.com/lifestyle/move-to/are-you-a-millennial-and-emigrating-dont-kiss-sars-goodbye-yet/?fbclid=IwAR2M37Y8w0ty-LBAcltSrro4Pgt7l7AFakDtCav74gtKpgn94aWsRpqJ0wY


Who should have a PIT



Who is obliged to tax file?
i. Unlike “TPG” Facebook suggestions, tax filing obligation is not linked 

tax registration status
ii. Their promise that FE would change or reduce or even remove an 

emigrant’s tax filing obligation, is a myth

1. Filing Obligation is annual determined TAA s25 2011
i. GG 46471 Notice 2130 dated 3 June 2022

a. Notice 2130 (sars.gov.za)

2. …I, Edward Christian Kieswetter, Commissioner[[: SARS], 
hereby require that the persons specified in the attached 
Schedule must submit returns for the 2022 year of 
assessment,…, within the periods…
i. The person must then register 

https://www.sars.gov.za/lapd-lsec-tadm-pn-2022-01-notice-2130-gg-46471-notice-to-furnish-returns-2022-3-june-2022/




GG 45540 Notice 1531 effective 1 January 
2022
Admin Penalty – Voluntary 2020 and 2021 returns filed in early 2022 for non-provisional taxpayer wishing to obtain TCS Pin Letters



Personal plea: Never listen to tax lobby groups

• Unless all the PBO’s directors are
registered tax practitioners; and

• Staff works under the
supervision of the tax
practitioners

• May National Treasury reconsider
tax lobbying groups claiming
Schedule 9 approved PBA activities,
conducted by persons not duly TAA
registered

• Their word is advocacy not tax
law



Focusing on individuals 
Every natural person who during the 2022 year of assessment─

i. was a resident and carried on any trade (other than solely in his or her capacity as
an employee); or

ii. was not a resident and carried on any trade (other than solely in his or her capacity
as an employee) in the Republic

a. Rent, Crypto Trading, share trading, interest
I. Every non-resident whose gross income during the 2022 year of assessment included

interest from a source in the Republic
A. to which the provisions of section 10(1)(h) of the Income Tax Act
B. do not apply – days test and no trade, ignores DTA

II. ITR12 fails to provide for treaty position
iii. If treaty exempt, declare gross claim deductions and then claim exemption at

taxable income level
But DTA may allow SARS first taxing rights (WTI) or
Full taxing rights if linked to trade or PE

iv. Where unilateral or treaty exemption - gross income or income level exemption?
A. Gross e.g., certain pension benefits
B. Gross income from employment exercised in SA, non-resident employee and less

than minimum stay per DTA



Focusing on individuals - 2
3. Every natural person who… was not a resident and 

had capital gains or capital losses from the disposal 
of an asset to which the Eighth Schedule to the 
Income Tax Act applies
a. s35A is not a final tax
b. When an amount is withheld from a non-resident seller of 

immovable property, it is expected that the non-resident 
should submit a return. If a year passes without submitting 
a return SARS may regard the amount received/payment 
as a sufficient basis to raise an assessment.
i. EXTERNAL GUIDE: AMOUNTS TO BE WITHHELD WHEN A 

NON-RESIDENT SELLS IMMOVABLE PROPERTY IN SA
ii. Source: Page 6 of 22 



Focusing on individuals - 3
4. Every person that is issued an income tax return 

form or who is requested by the Commissioner in 
writing to furnish a return, irrespective of the 
amount of income or nature of receipts or accruals 
of the person; and

5. Every representative taxpayer of any person 
referred to above 
i. Remember how quick TPG was to insist practitioner 

accept appoint ito FE (which was a bank process) accept 
representative taxpayer status in old IT21(a) and 
subsequent online TCR1

ii. This may come to haunt a few proponents of FE at all cost



ITR12 – 2022 



Who need not file ITR12
1. Individual single source income R500k and below

a. AND PAYE was deducted; and provided
b. NO amount was received or accrued in respect of services rendered outside the

Republic.
i. Who told expats their salary exemption extended to a tax filing exemption
ii. FE proponents and Expat Tax Lobbyist have a lot to answers

2. Dividends and the natural person was a non-resident throughout the
2022 year of assessment; and

3. Amounts received or accrued from a tax-free investment to a resident or
non-resident, and it was their only SA sourced income
a. Expect questioned to death if one of your income streams

4. SARS may agree that a person, who is required to submit a return in the
manner prescribed may submit the return in an alternative manner. See
non-residents property sellers with no SA tax number



Inactive taxpayers in the past 

1. Foreigners selling SA immovable property made subject to Section 
35A withholding tax (CGT) without the need to have a SA tax number 
i. More recently we see they are given tax numbers as the CGT withholding is. 

3rd provisional tax payment i.e., is subject to refund should the seller file a tax 
return

ii. Inactive property owner may have to tax register so depending on the extent 
of the capital gain. Consult the Annual Notice to furnish returns issued by 
SARS to determine whether you need to register.



Section 35A – CGT withholding tax

1. The amount withheld from any payment to the seller is an advance payment in respect of the seller’s 
liability for normal tax for the year of assessment during which the property is disposed of by the 
seller.

2. � If the seller does not submit a return in respect of that year of assessment within 12 months after 
the end of that year of assessment, the payment of the amount under subsection (4) is a sufficient 
basis for an assessment in terms of section 95 of the Tax Administration Act.



Non-resident 
• NO ITA definition
• SARS glossary to be consulted 



Tax and Non-Residents

• South Africa has a residence-based tax system, which means residents are, subject to certain 
exclusions, taxed on their worldwide income, irrespective of where their income was earned. 

• By contrast, non-residents are taxed on their income from a South African source.

• Since tax systems differ from country to country, there is a chance that a particular amount could be 
taxed twice. 
• This possibility of double taxation is, however, often alleviated by tax relief contained in various Double Taxation 

Agreements (DTAs).
• Under the provisions of the DTA, the non-resident’s remuneration earned in South Africa may not be subject to 

normal tax in South Africa where specific requirements are met. 
• In the alternative claim tax credit for foreign tax paid, using unilateral or treaty benefits 

• Obligation to file is based on gross income, provisional tax liability is based on taxable income 

https://www.sars.gov.za/legal-counsel/international-treaties-agreements/double-taxation-agreements-protocols/


25 April 2022 – Circular 16 of 2022



Loops – Circular 1 of 2021 overdue update
No change since first part of the 3-session series 



Past ITR12 cessation of residence

1. Some cases 2022 pre-populated correctly 
2. RAV01 liability correctly shows non-resident 

• Foreign Individual did not update
3. 2022 filed showing pre-populated data re exit date

• IT34 – no verification 
• Within 24 hours they send a request for information

• See next slide 
4. SARS duplicating system 

• On assessment request for supporting documents; yet
• Ignores the TCR1 or TCS Pin TEC process

5. Who should be doing TEC and who should update RAV01



2022 prepopulated -reversed the NR status?

• Emails from colleagues 



SARS outdated Webpage 

21 Feb 2022 Update confirms the ITR12 options yet
• See next slide 



Click to edit subheadings

• SARS webpage 8 July 2022 update
• If a taxpayer ceased to be a tax resident of South 

Africa, the taxpayer should inform SARS through the 

Registration, Amendments And Verification Form 

(RAV01) on eFiling by capturing the date on which 

the taxpayer ceased to be a tax resident under the 

Income Tax Liability Details section. 

• “To apply for the SARS’ non-resident tax status 

confirmation letter, a taxpayer must have 

already completed the financial emigration(sic) 

process through SARS and have been issued with 

a TCS PIN. SARS will then issue the letter to 

provide documentation that extends beyond the 

validity period of the TCS PIN.”



Confucius Rules – foreign national/individual 
Definition to used? 

• TAA - nope
• ITA  - nope 
• EXCON MANUAL – MAYBE

Can’t be a taxpayer unless SA 
sourced income



Confucius Rules – foreign national/individual 
Definition to used? 

• TAA – nope;  ITA  - nope
• SARS became their own policy maker defining terminology 
• AND they do not keep to won buzz words  
• EXCON MANUAL – MAYBE



Confucius Rules – where is the guidance

Above: glossary guidance 
Below: taxpayer options



SARS registration – Active or inactive

Taxpayer 
1. Tax or tax non-resident 
2. Active or inactive 
3. Tax on SA source

• Interest +183 days or non-bank
• Immovable property
• LA or retirement fund
• Life insurance 

4. Local trust beneficiary
• rental income 

Tax Resident
1. Default resident
2. Inactive or Active 
3. Tax on worldwide income 

and CGT on all global assets 
unless unilateral exemption

4. Foreign and local trust 
distributions 



Inactive taxpayer – PROS and Cons 

• No longer only a SARS issue – we need to consider new SARB rules
• Need a tax number for AD to do SDA R1m 

• Not per AD manual but per bank policy 
• Do they check old numbers or the validity of a number – NO

• Life policy, FICA at banks = so man other tax number trigger points 
• To import personal assets & furniture back into SA free of CGT
• Deceased estate 

• EDA section 25 
• Ordinarily no longer resident and no immovable property

• SA Trust tax returns – beneficiary reporting 





SARB disclaimer 
The Currency and Exchanges guidelines for

individuals (guidelines) are issued to assist
individuals and other interested parties by
providing a general understanding of the
exchange control system in the Republic of
South Africa. It does not have any
statutory force, nor does it replace or
supersede the Exchange Control
Regulations (Regulations) promulgated in
terms of section 9 of the Currency and
Exchanges Act, 1933 (Act No. 9 of 1933) or
any permission, exemption or condition
granted or attached to certain transactions
in terms of the Regulations.



Excon Manual 



ITA – section 1 
• Physical presence test 
• Ordinarily resident 
• Double Tax Agreements override local law Excon Manual 



Residents temporarily abroad

1. Pensioner or recipient of a living annuity 
• Residents temporarily abroad may further receive pension and retirement 

annuity income, but no other foreign currency may be availed of without the 
specific approval of the Financial Surveillance Department.

2. Excon resident may not advance R1m SDA to a person on a foreign 
business trip, yet borrower must at least be a resident temporarily 
abroad 
• If borrower is tax non-resident, the SA resident lender may need to attribute 

foreign persons taxable income to his or her SA taxable income – s7(8)
• Interest or low interest loans – also consider s7C, s31 and s7(8)



Post-tax emigration assets
1. Previously: remaining blocked funds 

• No remaining assets post cessation of tax residency
• TCS Pin FIA in most cases

Ø See exceptions later

2. Never-ending demand for TCS Pin letter
3. Ongoing theme in AD Manual

• “subject a TCS application or TCS Pin Good standing 
letter

• E.g., as of 13-month following TCS pin for TEC 



Formal or financial emigration?



Formal or financial emigration?



1. Trust distributions 
2. Donations from resident 
3. Inheritances 

A. Up to R10m 
B. Above R10m

FE rules – R20m transfer per couple 
per year was removed.

Exceptions 



Click to edit subheadings



Inheritance – best be inactive 



Inheritance 

1. Do not open a new SA bank 
account

2. Executors can transfer directly to 
the foreign bank account

3. No current inactive verification 
process 
• Do send a manual request 
• If below R10m they reject, above 

R10m they will issue once questions 
answered



TCS Pin Good Standing: forever and a day



Post-tax emigration
• right to income transfers below R10m; but 
• above R10m treat as asset transfer  





Post Emigration - Own Tax Events 1/3

1. Tax on SA sourced income – default declares gross claim deduction on the 
exemption. Tax filing obligation is based on gross, yet provisional tax stats 
are based on taxable value. Do not get confused by two sets of rules
A. Unilateral exemption i.e., interest 
B. Treaty exemption or limited taxing rights 

2. CGT immovable property including shares in a property-rich company
A. Base cost of shares is the section 9H value for exit tax yet the historical base cost 

for title deed
B. Immovable property sales subject to CGT withholding tax where the proceeds (not 

gain) exceeds R2m per sale per person i.e., R4m proceeds for in-community 
couples or jointly own residential homes – was s9H exempt assets



Post Emigration - Own Tax Events 2/3

3. SA trade and rental income
Ø Airbnb, Long-term or short-term rental 
Ø PE establishment including PE assets excluded from s9E exit tax

4. Interest from SA source
• Withholding tax on interest (WTI) – default 15% on non-banks 

• No WTI on bank interest yet can be taxed if in SA more than 183 days
• Treaty override 

5. LA and pension – default is taxed in SA
Ø Subject to tax treaty restriction and SARS process (TST01) process



Post Emigration – Own Tax Events 3/3

6. Income transfers per calendar year
Ø First R10m only TCS good standing 
Ø Above R10m TCS Pin FIA 

Ø For both you need an active tax number 

7. Exceptions 
Ø Trust distributions to a tax non-resident – active and inactive non-resident 

taxpayers
Ø Trust must obtain TCS Pin 
Ø Note SARS blocks trust to foreign trust 

Ø Inheritances and life policy proceeds provided one is inactive



Other PROS and CONS

PRO
1. Risk of admin penalty 
2. Inactive does not equate to no tax 

number 
3. No eFile profile – SARS notices?
4. CRS self declaration in foreign country

CONS
1. No Notice from SARS, but the collapse 

of  HPO made this a moot point
2. Re-open of bank account and tax 

number for LOA pay-out, life cover or 
retirement funds

3. SA Trust tax filing – no PIT



Tax and Excon Facts 

• National Treasury and Parliament 
• SARS Public Notices up to 31 July 2022

• ITA and TAA 
• As 31 July 2022

• SARB 
• Excon Circular 16 of 2022
• Circ 1 of 2021 – loops remain to be 

unchanged 
• AD Manual – end April 2022



Thank you to the Tax Faculty
• Executive Dean
• CPD Team
• Technical Team
• Support Teams 

• Including Christian Heuer

Thank you for the journey



The End – Questions  

Practitioner Library & 
Technical Resource Centre

Please submit your technical queries online -
TaxFind: Ask an Expert

Go to: https://taxfaculty.ac.za/support_tickets/create

https://taxfaculty.ac.za/support_tickets/create


Questions?
Thank you! Wegkaner@gmail.com

mailto:Wegkaner@gmail.com



